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Executive Summary
Congress passed the Comprehensive Addiction and Recovery Act (CARA) in
2016, requiring all states to implement new procedures associated with prenatal
substance use. CARA amended two bills: the Child Abuse Prevention and Treatment
Act (CAPTA) and the Public Health Service Act (PHSA). CAPTA’s new amendments
mandated that each state implement a system for tracking infants born affected by
substance abuse or withdrawal symptoms. Additionally, it required each state to
provide these infants and their mothers with a plan of safe care. Meanwhile, PHSA’s
new amendments authorized the Director of the Center for Substance Abuse
Treatment (CSAT) at the Substance Abuse and Mental Health Services
Administration (SAMHSA) to carry out a pilot program broadening federal grants
available to states. This new program sought to enhance state use of federal funds
for family-based services provided to pregnant and postpartum women with a
primary diagnosis of a substance use disorder. CARA’s amendments to CAPTA and
PHSA thereby mandated a twofold state response to substance use by pregnant
women that addressed the overall health of the mother-infant dyad both before and
after the infant’s birth.
In this report, we examine Virginia’s response to CARA’s amendments
addressing the prenatal and neonatal needs of the mother and infant. Specifically, we
look at the state’s tracking mechanism of babies born affected by substance use and
withdrawal symptoms, promulgated through § 63.2-1509(B) of the Virginia Code.
This mechanism was established in 2017 by the state legislature to ensure Virginia’s
compliance with CAPTA’s new amendments and address the needs of the motherinfant dyad after the birth of the infant. Additionally, we assess the actions taken by
the state to address the needs of the mother-infant dyad before the birth of the infant.
Our examination focuses on the legal framework surrounding Virginia’s tracking
and reporting mechanism, which has ultimately created an expansion of discretion
that lays a foundation for punitive actions against postnatal mothers.
To better comply with CARA’s mandate so that both infants and mothers are
provided with medical support before and after the baby is born, the Commonwealth
should take several key actions. First, the Commonwealth should amend its current
tracking and reporting statute, protecting women with substance use disorders from
punitive action for child abuse. The statute’s language should be updated to align
with regulatory standards and ensure there is consistent application of the law.
Furthermore, as treatment services and judicial alternatives are lacking, Virginia
should explore the option to utilize federal money to expand integrated services
available to these families. To ensure access to these services, Virginia should expand
the role of doctors so that pregnant women suffering from substance use disorders
are referred to treatment services immediately following their prenatal screening.
Last, a review of the numerous regulations, statutes, and Department of Social
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Services (DSS) guidance sections that interact with the state’s tracking mechanism
reveals inconsistencies in terms and requisite procedures. A legal audit of the entire
statutory and regulatory framework surrounding the state’s tracking and reporting
law is necessary to amend outdated terms and inconsistent procedures.

Introduction:
While the opioid epidemic continues to sweep through the nation, the United States has
seen a significant shift in the law’s approach towards pregnant women struggling with substance
use disorders. As recently as a quarter century ago, there was a call for “coercive” legislation that
“would make it a crime for anyone to abuse alcohol, licit substances, or illicit substances while
pregnant.” 1 During the height of the early nineties’ drug boom in Virginia, women who used
substances while pregnant were prosecuted for child abuse. 2 In the past quarter century,
however, the government’s response has shifted from an emphasis on prosecution and
punishment to the “prioritiz[ation], prevention, treatment and recovery” for the mother-infant
dyad. 3
As this perspective has changed, lawmakers have sought to better utilize resources to
protect newborns without punishment of the mother. In 2016, Congress passed the
Comprehensive Addiction and Recovery Act (CARA), which amended the Child Abuse
Prevention and Treatment Act (CAPTA) and the Public Health Service Act (PHSA). CARA’s
amendments to CAPTA addressed the needs of the mother-infant dyad after the birth of the baby
and CARA’s amendments to PHSA address the needs of the mother-infant dyad before the birth
of the baby. CAPTA requires each state to provide infants and their mothers with a plan of safe
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care that addresses the continued healthcare needs of the mother-infant dyad. Additionally, it
requires each state to implement a system for tracking infants born affected by substance abuse
or withdrawal symptoms. Meanwhile, PHSA authorizes the Substance Abuse and Mental Health
Services Administration (SAMHSA) to allocate federal funds for family-based services provided
to pregnant and postpartum women with substance use disorder. CARA’s amendments to
CAPTA and PHSA thereby mandated a twofold state response to substance use by pregnant
women that addressed the overall health of the mother-infant dyad both before and after the
infant’s birth.
CAPTA and its amendments aimed to track women and children in these situations.
Spurred by the damage wrought from abuse of prescription opioids, CARA amended the law to
include all substances, not just illegal substances, in the tracking focus. However, that opened the
door for women who take substances responsibly and under the care of a doctor to be pursued
under criminal statutes for reporting the infants under CAPTA. Where illegal substances had
been the target before CARA, ambiguous State laws, passed to comply with the federal mandate,
allow for women following the instructions of their doctors to be caught in a net of criminal
liability. The intent of the federal statutes was not to punish pregnant women for their
medications, it was to allow for irresponsible use of prescription opioids to receive attention and
aid from federal sources. 4
While national public sentiment has shifted, ambiguous laws in Virginia have allowed for
targeted prosecution by Commonwealth’s Attorneys (CA) who believe punishment of new
mothers with substance use disorder is warranted. 5 Though successful prosecution of these
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women for child abuse may be rare in Virginia, prosecutors who have commented on this project
note that subjecting these women to criminal proceedings is possible. Specifically, they can
envision the law being used to place women in jail or hold them criminally liable for the effect of
their substance use on a baby. 6
It is notable that numerous stakeholders in the Commonwealth, including prosecutors,
medical experts, social services experts, policy experts, and judges, speak to the importance of
treatment rather than punishment. 7 The treatment approach ensures that the child will be born
healthier, provides the necessary foundation for ongoing recovery, and combats the woman’s
inclination to avoid care for fear of punishment. 8 Effective prenatal and neonatal treatment in
addition to a safe caregiving environment for the child are the most important factors in raising a
healthy child. 9 Punishing a woman by incarcerating her for child abuse eliminates her access to
family-based neonatal treatment and a safe caregiving environment. Ultimately, this negatively
impacts the child’s developmental health. 10 Furthermore, programs offering prenatal, neonatal,
and substance use treatment provides both the mother and child with a foundation for long-term
recovery. There is a lack of providers of services which are integrated in one facility. With every
additional step, there is a greater risk that mothers and families will fall through the crack. 11
Conversely, incarceration of a postpartum woman for punishment purposes fails to
address the long-term needs of the mother-infant dyad, instead wasting the state’s resources on
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the costs of judicial proceedings, daily living expenses, medical expenses, and security. 12 While
incarcerating a postpartum woman with substance use disorder for child abuse may satisfy those
who believe she should be punished, she and her newborn will ultimately lack a secure
foundation for recovery, independence, and health. Additionally, the threat of punishment
exacerbates the fear of government intervention experienced by pregnant woman with substance
use disorder, further discouraging these women from seeking prenatal care. “Prenatal care
greatly reduces the negative effects of substance abuse during pregnancy”, depriving the fetus of
important care in utero that ameliorates harmful exposure. 13 Ultimately, state action involving
punishment rather than treatment wastes resources and contributes to a lack of sustainable care,
leading to poor birth outcomes and poor recovery. 14
Despite these negative outcomes of the punishment approach, Virginia law does not
explicitly prohibit women from being prosecuted for child abuse upon the finding that her infant
was born exposed to a substance. Though these charges have been dismissed in the past upon the
finding that they lack valid legal foundation, the fact remains that a woman in Virginia can be
subjected to criminal proceedings for child abuse upon the birth of her baby. 15 Additionally,
though a national emphasis has been placed on family-based prenatal substance use treatment,
Virginia lacks statewide availability to these types of treatment programs. Considering the
possibility of criminal repercussions upon the birth of an infant born affected by substance use,
and considering the lack of integrated services available to women to better their circumstances
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before the birth of their infants, Virginia is not fully aligned with the nationally-led shift in
addressing the needs of mothers with substance use disorder or their infants.
For this reason, advocates in Virginia are seeking increased protection for women from
the threat of frivolous child abuse charges, and they are seeking increased access to prenatal
treatment options that mothers with substance use disorders can utilize. Their efforts involve a
proposed amendment to Virginia’s tracking and reporting statute that would align the statute’s
language with Virginia’s statutory and regulatory definition of child abuse. This legislative
change would codify that a doctor’s report to DSS flagging the birth of a baby born with a
positive screening for a substance does not per se indicate that the woman has committed child
abuse. The amended language would also ensure that every pregnant woman with a substance
use disorder is referred to the local Community Services Board so recovery services at the
prenatal stage are more accessible. This legislative change would place the Commonwealth in
better compliance with Congress’s mandate addressing the needs of the mother-infant dyad
before and after the birth of the infant.
PART ONE: VIRGINIA’S COMPLIANCE WITH CAPTA
I. CARA’s Amendments to CAPTA and Virginia’s 2017 Response
CAPTA seeks to address the health and treatment needs of mothers and infants affected
by substance use and ensure that each state tracks the circumstances surrounding these
individuals. Since 2003, CAPTA has required states to have policies and procedures relating to
“infants born and identified as being affected by illegal [emphasis added] substance abuse or
withdrawal symptoms resulting from prenatal drug exposure.” 16 In 2016, CARA amended
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CAPTA by removing the term “illegal” as applied to substance use affecting infants, and by
specifically requiring that plans of safe care address the needs of both the infant and the infant’s
mother. By deleting the term “illegal” and including the infant’s mother as a recipient of the plan
of safe care, the amendment expanded the population of infants and families subject to the
provision. As of 2016, infants born to women who either appropriately or inappropriately used
legal substances while pregnant must be included in the states’ tracking mechanisms, and the
needs of these women, in addition to those of the infants, must be addressed once the infant is
born.
The text of Sections 106(b)(2)(B)(ii) and (iii) of CAPTA, as amended by CARA, appears
below:
The state must submit an assurance in the form of a certification by the Governor of the
State that the State has in effect and is enforcing a State law, or has in effect and is
operating a statewide program, relating to child abuse and neglect that includes…
(ii) policies and procedures (including appropriate referrals to child protection
service systems and for other appropriate services) to address the needs of
infants born and identified as being affected by substance abuse or withdrawal
symptoms resulting from prenatal drug exposure, or a Fetal Alcohol Spectrum
Disorder, including a requirement that health care providers involved in the
delivery or care of such infants notify the child protective services system of the
occurrence of such condition of such infants, except that such notification shall
not be construed to:
(I) establish a definition under Federal law of what constitutes child
abuse or neglect; or
(II) require prosecution for any illegal action;
(iii) the development of a plan of safe care for the infant born and identified as
being affected by substance abuse or withdrawal symptoms, or a Fetal Alcohol
Spectrum Disorder to ensure the safety and well-being of such infant following
release from the care of healthcare providers, including through:
(I) addressing the health and substance use disorder treatment needs of
the infant and affected family or caregiver; and
(II) the development and implementation by the State of monitoring
systems regarding the implementation of such plans to determine
whether and in what manner local entities are providing, in accordance
with State requirements, referrals to and delivery of appropriate
services for the infant and affected family or caregiver.

CARA also amended the annual data report requirements in section 106(d) of CAPTA.
As a result, States must report, to the maximum extent practicable: a) the number of infants
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identified under subsection 106(b)(2)(B)(ii); b) the number of such infants for whom a plan of
safe care was developed; and c) the number of such infants for whom a referral was made for
appropriate services, including services for the affected family or caregiver. 17
To comply with CAPTA’s amended treatment and tracking requirements, Virginia’s
legislature broadened §63.2-1509 of the Code in 2017. 18 The resulting statute cemented
Virginia’s reporting and tracking mechanism so the state response to infants born affected by
opioids could be better monitored. Under the new tracking and reporting mechanism, designated
reporters must report to the local Department of Social Services (LDSS) when an infant is born
exhibiting effects of substance abuse or withdrawal symptoms. Per the statute’s language, these
effects serve as “reason to suspect that a child is abused or neglected.” Specifically, the statute
requires health care professionals to send a report to LDSS upon “a finding ... within six weeks
of the birth of a child that the child was born affected by substance abuse or experiencing
withdrawal symptoms resulting from in utero drug exposure.” 19
II. Typology of Affected Women under Virginia’s Reporting and Tracking Mechanism
The birth of an infant affected by either substance abuse, withdrawal symptoms, or both
can result from three sets of circumstances involving varying types of drug use. While there may
be overlap among these three sets of circumstances, it is important to identify the three general
ways a woman may find herself subject to Virginia’s tracking and reporting mechanism.
● For the purposes of this paper, women falling within these circumstances will be
“Group A” mothers: a pregnant woman is properly taking a legally-prescribed
medication under the close supervision of her doctor for illnesses such as chronic
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pain, anxiety, or seizures. As the substances used to treat these disorders can
negatively affect the woman’s fetus, it is very rare that a doctor will prescribe
them. However, it is possible. The woman is likely being treated with
benzodiazepines (used to treat insomnia, seizures, anxiety, or panic attacks),
barbiturates (used to treat epilepsy), or in extremely rare cases, opioids (used to
treat chronic pain). 20 The specific drugs used to treat these illnesses include
Fentanyl, Xanax, Klonopin, Ativan, or Valium. Though the doctor involved
knows these drugs may cause the woman’s infant to exhibit withdrawal
symptoms upon birth, treatment using these drugs is a last resort necessary to
provide care for the woman. When her child is born, the infant experiences
withdrawal symptoms or tests positive for one of these drugs. 21
● Women falling under the following set of circumstances will be “Group B”
mothers: a pregnant woman suffering from substance use disorder is enrolled in a
drug treatment program in which she receives medication to treat her disorder.
She is likely receiving methadone or buprenorphine while in treatment for opioid
use disorder. While the woman’s child avoids the effects of substance abuse, the
postpartum screening of her infant reveals the presence of a drug prescribed as
part of the treatment program. It is unlikely, however, that the infant is suffering
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from extensive withdrawal symptoms from these drugs as they do not cause the
same effects in the infant as do other types of opioids. 22
● Women falling within the following set of circumstances are “Group C” mothers:
a pregnant woman is taking prescription medication without a valid prescription,
is using illegal drugs, or is using drugs or alcohol unsafe for her fetus. As a
result, her infant experiences effects of substance abuse, withdrawal symptoms,
or both after birth. Alternatively, a woman may take a drug listed as harmful to a
fetus, such as a Valium for sleep, without realizing that it could cause harm to her
infant or could appear in the infant’s postpartum screening. 23
III. Virginia’s Statutory and Regulatory Framework Involving Groups A through C
Virginia’s tracking and treatment system, triggered by a report made under §63.21509(B), involves a multitude of actions taken by health care providers, the LDSS, CSBs, and
possibly CA. The process comprises four main stages: the report of suspected child abuse or
neglect, the LDSS receipt of the report, the LDSS response to the report, and the possible
prosecution of the mother as a result of her prenatal drug use.
The Report of Suspected Child Abuse or Neglect
The first step of the process involves the health care provider’s submission of a report of
suspected child abuse or neglect, hereinafter a “1509(B)” report, to the LDSS upon the
determination that a newborn is “affected by substance abuse or experiencing withdrawal
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symptoms resulting from in utero drug exposure.” 24 Health care providers identify infants born
“affected by substance abuse or experiencing withdrawal symptoms” by using clinical indicators,
including maternal and infant presentation at birth, substance use and medical histories, and
toxicology results. 25 There is no statutory indication of the standards health care providers should
use to define “affected by substance abuse” and “withdrawal symptoms.” While the Virginia
Department of Social Services (VDSS) provides guidelines, the definitions for these phrases are
ultimately determined by the health care providers.
VDSS notes that “affected by substance abuse may be evidenced by impaired growth,
preterm labor or subtle neurodevelopmental signs.” 26 The agency does not define “withdrawal
symptoms,” but it does provide common symptoms of Neonatal Abstinence Syndrome (NAS)
and defines NAS as “a group of problems that occur in a newborn as a result of sudden
discontinuation of addictive opioids … to which the newborn was exposed while in the mother’s
womb.” 27 Some common NAS symptoms VDSS lists include tremors, irritability, sleep
problems, high-pitched crying, diarrhea, stuffy nose and sneezing, vomiting, seizures, yawning,
and sweating. 28 It is important to note that though a positive toxicology screen was removed
from the Virginia Code in 2017 as a valid basis for a 1509(B) report, a number of health care
providers continue to submit 1509(B) reports upon a positive toxicology screen. 29
Once a health care provider determines that a newborn is affected by substance abuse or
experiencing withdrawal symptoms, the hospital in which the child was born must take
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numerous actions, regardless of whether the mother falls within Group A, Group B, or Group
C. 30 After submitting the 1509(B) report to LDSS,, it must develop written discharge plans for
the “identified, substance-abusing, postpartum” mother and her infant, and it must discuss these
discharge plans with the mother. 31 Additionally, “appropriate referrals” for the mother and the
infant must be made and documented. These referrals may include treatment services, early
intervention services, and family-oriented prevention services. 32 Last, the hospital must report
the “substance-abusing, postpartum woman” to the local Community Services Board (CSB). 33
The CSB is then required to appoint a discharge plan manager to implement and manage the
discharge plan. 34
The LDSS Receipt of the Report
At the second stage of the process, the LDSS receives the report from the health care
provider and enters the woman’s name and personal information into its child abuse and neglect
information system. 35 The LDSS screens the report of suspected child abuse or neglect for
validity before moving forward. 36 Each LDSS has the discretion to determine whether the report
meets the required elements of a valid report. 37 It is important to note that no regulation or statute
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clarifies whether a report made solely upon a positive toxicology screening is valid; however, in
late 2018, the VDSS disseminated guidance to all LDSSs that such a report should be considered
invalid. 38 Within twenty-four hours upon receipt of the a valid report, the LDSS’s Child
Protection Services (CPS) must conduct an initial safety assessment. 39 Additionally, the LDSS
must refer the infant to the local Infant and Toddler Connection of Virginia and develop a plan of
safe care for the mother and child. 40
The initial safety assessment involves multiple steps. First, CPS must immediately
determine whether to petition a juvenile and domestic relations district court (JDR) for any
necessary services or court orders needed to ensure the safety and health of the child. 41 Next,
CPS must develop a safety plan addressing the immediate safety concerns and needs of the
infant. 42 CPS considers a number of factors when developing the safety plan, including whether
the mother caused serious physical harm to the child and whether the mother’s substance use is
currently and seriously affecting her ability to supervise, protect, or care for child. 43 CPS then
conducts a substance use screening to determine whether a substance abuse assessment is
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needed. 44 If a substance abuse assessment is necessary, CPS identifies the services that would
best meet the needs of the mother. 45
The LDSS Response to the Report
The third stage of the process involves LDSS placement of the report into a “family
assessment” track or an “investigation” track. 46 The purpose of a family assessment is to collect
information to determine: 1) the immediate safety needs of the child; 2) the protective and
rehabilitative services needs of the child and family; 3) risks of future harm to the child; and 4)
alternative plans for the child’s safety if the family is unable or unwilling to participate in
protective and rehabilitative services. 47 Meanwhile, the purpose of an investigation is to
determine the above four factors and establish whether abuse or neglect has in fact occurred. 48
The Virginia Code requires reports of suspected child abuse or neglect to be placed in the
family assessment track unless an investigation is required by law or is necessary to protect the
safety of the child. 49 The VDSS manual states that a family assessment is usually a more
appropriate response because the purpose of a family assessment is to assess the safety, risk, and
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service needs of the child. 50 It notes that, as a woman using controlled substances prior to the
birth of her child is not sufficient evidence for a founded disposition of abuse or neglect in an
investigation, the investigation track is not as appropriate as the family assessment track for
1509(B) referrals. To move forward with either track, the circumstances described in the
1509(B) report allege that the child’s parent has inflicted physical or mental injury (by nonaccidental means) or has created a substantial risk of impairment of bodily or mental functions. 51
Upon the initiation of a family assessment, CPS must notify the family verbally and in
writing that a report of suspected abuse or neglect has been received and that a family assessment
will be conducted in response. 52 Next, CPS will apply its Family Risk Assessment tool to
determine whether the 1509(B) report warrants further action. CPS will take into consideration
whether the infant was exposed to a substance in utero, whether the child has a positive
toxicology screen at birth, whether the mother has or had a drug or alcohol problem, and the
characteristics of other children in the household. 53 If CPS determines upon its assessment of
these factors that there is a low likelihood of future abuse or neglect, it establishes that no further
intervention is needed and it closes the case. 54 Upon the determination that there is a moderate
likelihood of future abuse or neglect, CPS establishes that minimal intervention may be needed
and it may either close the case or continue it. 55 Upon the determination that there is a high or
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very high likelihood of future abuse or neglect without intervention, CPS will continue the
case. 56 Continuing the case involves assessing the on-going services that are necessary for the
family. This involves considerations involving whether treatment is required and available,
whether there are treatment facilities that can address the needs of the mother and her child or
children, and whether other services are needed, like parenting education, job skills training,
mental health assistance, and safe housing. 57
While any 1509(B) report may be placed into the investigation track, the report must be
investigated if required by statute. 58 According to §63.2-1506(C), an investigation is required if:
1) there are sexual abuse allegations; 2) the infant has died; 3) the mother has caused the child to
undergo forced ingestion of dangerous substances or life-threatening internal injuries; or 4) the
child has been taken into state custody. 59 It is not clear at this time whether an LDSS has the
discretion to find that prenatal substance exposure equates “forced ingestion of dangerous
substances.” This interpretation of the language is not likely valid as prenatal exposure occurs
before the law considers the fetus to be a child. Alternatively, if the infant experiences
particularly severe withdrawal symptoms such as seizures, it is unclear whether an LDSS may
argue that the mother has caused life-threatening internal injuries to the child, thereby requiring
placement of the 1509(B) report into the investigation track. 60
Once CPS has initiated the investigation, it must notify the family in writing and orally
that a report of suspected abuse or neglect has been received and that an investigation will be
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conducted in response. 61 CPS must then observe the child in person and conduct a face-to-face
interview with the mother. 62 Like the procedures required in the family assessment track, CPS
must also conduct a family risk assessment at the initiation of the investigation. 63 The family risk
assessment in the investigation track requires CPS to consider factors like the mother’s history of
substance abuse or criminal activity, whether the infant was exposed to substances in utero,
whether the infant is medically fragile or shows evidence of a developmental or physical
disability, and the relationship between the mother and the infant. Like the family risk
assessment process in the family assessment track, the risk level determined guides the CPS’s
decision to continue the case.
After fully investigating a 1509(B) report, CPS must make a determination of whether or
not the child has been abused or neglected. 64 This determination is called a disposition. 65 A
founded disposition of child abuse or neglect means that a review of the facts shows by a
preponderance of the evidence that child abuse or neglect occurred. 66 Facts indicating or
establishing that the infant was exposed to controlled substances prior to birth are not sufficient
to render a founded disposition of child abuse or neglect. 67 A founded disposition must be “the
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result of a preponderance of the evidence that the infant was injured or experienced a threat of
harm that meets the statutory and regulatory definitions of another type of abuse or neglect.” 68
Further inquiry is necessary as to whether an LDSS could find prenatal substance use as a
form of medical neglect. If so, this would provide the necessary elements for a founded
disposition. According the VDSS manual, medical neglect involves a caretaker’s failure to
provide medical treatment thereby causing harm to the child or placing the child in risk of harm
as a result of the failure. 69 It is unclear at this time whether an LDSS could establish that a
mother’s failure to secure prenatal care, coupled with the mother’s prenatal substance use, would
be sufficient to find that the mother failed to provide medical treatment for her fetus, thereby
causing harm to her child or placing her child in risk of harm for future illnesses.
It is important to note that once the LDSS has placed the §1509(B) referral into a family
assessment or investigation track, it may also file a petition with the local JDR court solely
because an infant has been exposed to controlled substances prior to his or her birth. 70 The LDSS
must state in the petition presented to the court that a CPS investigation or family assessment has
been commenced in response to a §63.2-1509(B) report. 71 The purpose of this petition is to lay
the foundation for the court to enter an order that the court deems necessary to protect the health
and welfare of the child pending final disposition by CPS. 72 It is important to note that the fact
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that an order was entered is not admissible as evidence in any criminal proceeding. 73 Upon the
LDSS’s final disposition of the investigation or family assessment, the JDR may enter an
emergency removal order or preliminary protective order, or it may limit or prohibit the parent’s
contact with the child. 74
Possible Prosecution as a Result of the Report
It is possible for a CA to become involved in the process if the LDSS receives a 1509(B)
report involving any injury to the child in which a felony or Class 1 misdemeanor is also
suspected. 75 According to §63.2-1503(D)(i), CPS must notify the local Commonwealth’s
Attorney and the local police department of these circumstances. Per §18.2-371 of the Code, a
parent who causes any condition that renders a child in need of services, in need of supervision,
or abused or neglected is guilty of a Class 1 Misdemeanor. This statute does not define
“services” or “supervision.” While it likely that “services” and “supervision” refers to actions
associated with a Child in Need of Services (CHINS) petition, the statute does not clarify this
fact. As a valid 1509(B) report requires LDSS to conduct a family risk assessment, refer the
mother and child to the local Infant and Toddler Connection of Virginia, and initiate a family
assessment or investigation, it is not clear whether a CA could successfully argue that these
responses amount to “services.” If so, the mother’s prenatal substance use has rendered her
newborn in need of services, and that could lead to criminal liability.
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The phrase “abused or neglected” is defined as any child whose parent “creates or
inflicts, threatens to create or inflict, or allows to be created or inflicted upon such child a
physical or mental injury by other than accidental means, or creates a substantial risk of death,
disfigurement or impairment of bodily or mental functions.” 76 Further inquiry is necessary to
determine whether a CA could succeed in the legal argument that a mother’s prenatal substance
use created, threatened to create, or allowed to be created upon her newborn physical or mental
injury or impairment of bodily or mental functions. Considering the broad nature of the statute’s
language, it seems that this argument could be possible.
According to §18.2-371.1(A), a parent who (by willful act or willful omission) causes or
permits serious injury to the life or health of her child is guilty of a Class 4 felony. “Serious
injury” includes disfigurement, a fracture, a severe burn or laceration, mutilation, maiming,
forced ingestion of dangerous substances, or life-threatening internal injuries. Further inquiry is
necessary to determine whether a CA could succeed in the legal argument that the mother of a
substance exposed infant has caused serious injury to the health of her child. It is unclear
whether a CA could argue that a mother’s prenatal substance use has caused types of
disfigurement in her newborn that some studies have attributed to opioid withdrawal. These
include torticollis - an abnormal twisting of the neck - or plagiocephaly - a flattening of the
head. 77 It is possible that a CA may also argue that a mother’s prenatal substance use caused her
child to undergo forced ingestion of dangerous substances, though this argument would be
unlikely to succeed as the ingestion would have occurred before the child was born. During the
course of this project, the prosecutors who were spoken to indicated that they would not pursue
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the above arguments, however, they did note that it would be possible for other prosecutors to
pursue them.

IV. Gaps in Virginia’s Compliance with CAPTA
Section 63.2-1509(B) of the Code appears to place the state in a position of compliance
with CAPTA’s new amendments. It repeats CAPTA’s definition for substance-affected infants
(“affected by substance abuse or experiencing withdrawal symptoms resulting from in utero drug
exposure”), establishes a reporting mechanism when infants are born affected by substance abuse
or withdrawal systems, and initiates a state-led process that oversees the mother-infant dyad.
However, the statute falls short of realizing two of CAPTA’s objectives: 1) creating an efficient
reporting mechanism that is triggered by a defined set of circumstances; and 2) ensuring that the
report is used to secure a plan of care for both the mother and the infant rather than a plan
involving punitive measures against the mother.
Factors Affecting the Efficiency of Virginia’s Reporting Mechanism
According to the federal Department of Health and Human Services (DHHS), CAPTA
gives States the flexibility to define the phrase, “infants born and identified as being affected by
substance abuse or withdrawal symptoms resulting from prenatal drug exposure.” 78 The
definition of the terms in this phrase are significant as they initiate a process that involves
multiple entities and that heavily imposes on the privacy of a family. A defined set of perimeters
can ensure that the reporting mechanism is efficient and that it properly identifies the population
of women and infants addressed by CAPTA.
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It is thus important to note that Virginia’s tracking and reporting mechanism,
promulgated by §63.2-1509(B), fails to indicate the standards reporters should use to define
“substance abuse,” “withdrawal symptoms,” or “affected by substance abuse or withdrawal
symptoms.” While flexibility in defining these terms may be necessary to avoid constricting the
discretion of medical professionals, reporters need to understand how the recipients of these
reports, the local Departments of Social Services (LDSS), define these phrases. Because the
LDSS initiates the state’s response, the agency’s definitions for these terms are paramount to the
process. If a disparity exists between how reporters define these terms and how the LDSS define
them, the danger of over or under reporting arises. Ultimately, reports that interpret these words
and phrases differently from the LDSS may affect the efficiency of the reporting mechanism.
However, a significant lack of clarity surrounds the definitions of these phrases. For
instance, a medical provider must report an infant born “affected by substance abuse,” but §63.21509(B) does not provide a definition for “substance abuse,” nor does it indicate where this word
is defined in the Code. Should reporters use the definition provided for “substance abuse” in
§37.2-100 of the Code, 79 or should reporters apply their own definition of the word, informed by
their medical background? If using their own definition, must an individual exhibit signs of
dependence on the drug to meet the standard of “substance abuse” or may a provider find that
one occurrence of substance use during pregnancy is enough?
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Another aspect of the statute that may cause confusion is how the phrases “affected by
substance abuse” and “withdrawal symptoms” should be defined. As mentioned earlier in this
report, VDSS has established that a report made solely upon a positive toxicology screen is not
valid, however no regulation or statute clarifies this. Additionally, various sections in the VDSS
manual indicate that a positive toxicology screen is sufficient on its own for a valid 1509(B)
report. For instance, Section 10.5.5.1 of the VDSS’s manual states that identification of how the
infant was affected by in utero substance exposure “may include results of laboratory tests or
toxicology studies done on the infant.” 80 It is unclear whether this statement means that evidence
of an infant affected by substance abuse or experiencing withdrawal symptoms can be further
supported by results of laboratory tests or toxicology studies, or whether laboratory tests or
toxicology studies alone may serve as evidence of withdrawal systems.
Additionally, Section 10.3.1 of the VDSS manual, titled “Health care providers required
to report SEI,” equates substance exposure with being “affected by substance abuse or
experiencing withdrawal symptoms.” It notes that a positive toxicology screen is a clinical
indicator of a substance exposed newborn, and that “[t]he Code of Virginia requires health care
providers to make a report of abuse or neglect when there is a reason to suspect that a mother
exposed a newborn infant to controlled substances during the pregnancy.” (Emphasis added.)
This statement is incorrect. The Code requires health care providers to make a report of
suspected abuse or neglect when the “child was born affected by substance abuse or experiencing
withdrawal symptoms resulting from in utero drug exposure.” Thus, Section 10.3.1 ultimately
concludes that prenatal exposure serves as evidence that the newborn is “affected by substance
abuse or experiencing withdrawal symptoms.”
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According to local experts on the process, reports made by health care providers exhibit
inconsistent interpretations of the phrases “substance abuse,” “affected by substance abuse,” and
“withdrawal symptoms.” While discretion among healthcare providers can be necessary to
accurately assess a situation, a general lack of perimeters indicating how the VDSS defines these
terms can cause a significant range of interpretations. 81 Local experts also note that the 1509(B)
report is often made solely upon a positive toxicology screen. 82 This results in an over-reporting
of cases, which likely causes Virginia’s reporting mechanism to be less efficient as LDSS
workers must take time to sift through invalid reports. 83 It is important to note that the VDSS is
aware of this issue and is currently making efforts to communicate to medical providers and
LDSS workers that a positive toxicology screen is not sufficient for a valid 1509(B) report; 84
however, additional actions are necessary to make this fact clear in the manual, the
Administrative Code, and the Virginia Code so that incorrect reporting practices can be further
reduced.
Factors Affecting Virginia’s Ability to Prioritize Treatment over Punishment
Though the Virginia Code does not explicitly criminalize prenatal substance use by
statute or regulation, the legal framework surrounding the State’s tracking and reporting
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mechanism implicitly emphasizes an undertone of criminality. This ultimately impacts the state’s
ability to prioritize treatment over punishment and weakens the state’s position of compliance
with CAPTA’s mandate of family treatment and care. The state’s undertone of criminality is
apparent upon a review certain language in the Virginia Code, the Administrative Code, and
various VDSS manuals.
One clear indication of this undertone is simply the location in which Virginia’s tracking
and reporting law appears in the State Code. This law is located in Chapter 15 of Title 63.2,
which centers on child abuse, not treatment. As substance use disorders fall within behavioral
health, and pregnant women with substance use disorders best serve their infant by seeking
treatment, it would be more appropriate for the law to be located in Chapters 5 or 6 of Title 37.2,
which centers on Behavioral Health and Developmental Services. Additionally, the punishment
approach is emphasized in Section 32.1-127 of Code, which describes mothers with substance
use disorder as “substance-abusing post-partum women.” This term is repeated in Section
10.3.2.2 of VDSS’s manual. According to SAMHSA’s Center for the Application of Prevention
Technologies, this type of language is stigmatizing and highly discouraged. Unlike the phrase
“women with substance use disorder,” the phrase “substance-abusing ... women” suggests that
these women are the problem, not that these women have a problem that can be
addressed. 85Using the phrase “substance-abusing ... women” can perpetuate negative stereotypes
and can decrease public support for prevention and treatment programs. 86 This leads a systemic
characterization of these women as criminals who should be punished for breaking the law. 87

85

SUBSTANCE ABUSE AND MENTAL HEALTH SERVICES ADMINISTRATION, CENTER FOR THE APPLICATION OF
PREVENTION TECHNOLOGIES, WORDS MATTER: HOW LANGUAGE CHOICE CAN REDUCE STIGMA (NOV. 2017)
https://www.samhsa.gov/capt/sites/default/files/resources/sud-stigma-tool.pdf.
86
Id.
87
Id.

25

Certain subtleties in the language of the legal framework further support the criminal
characterization of these women. For instance, 22 VAC 40-705-40(A)(6)(h) states that “facts
establishing that the infant was exposed to controlled substances prior to birth are not sufficient
to [for the LDSS to] render a founded disposition of abuse or neglect;” however, the Code omits
acknowledgment of this policy. Because a founded disposition of abuse or neglect can inform a
prosecutor’s charges, the lack of a codified version of this rule translates to a lack of protection
against criminal prosecution of mothers with substance use disorder. Furthermore, the VDSS
Manual implies that prenatal substance exposure is on its own a type of abuse or neglect, just not
one that can serve as a basis for a founded disposition. This is implied in Section 10.5.5.2 by the
use of the word “another” in the statement: “The LDSS must establish by a preponderance of the
evidence that the infant was injured or experienced a threat of injury or harm according to the
statutory and regulatory definitions of another type of abuse or neglect to support a founded
disposition.”
A deeper look at the elements of a valid 1509(B) report reveals an emphasis on the
criminal characterization of mothers identified in the report. To constitute a valid 1509(B) report,
the VDSS manual notes that the report must include facts indicating that the child was born
affected by substance abuse or experiencing withdrawal symptoms resulting from in utero drug
exposure. Section 10.5 of the manual states that these facts are sufficient, in and of themselves,
to suspect that the child is abused or neglected. 88 The reason these facts are sufficient on their
own is clarified in 22 VAC 40-705-50(B), which states that the facts of a valid report describe
suspected child abuse or neglect as defined in Section 63.2-100 of the Code. This section defines
an abused or neglected child as one whose parent “creates or inflicts, threatens to create or
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inflict, or allows to be created or inflicted upon such child a physical or mental injury by other
than accidental means, or creates a substantial risk of death, disfigurement, or impairment of
bodily or mental functions.” When 22 VAC 40-705-50(B) is juxtaposed with Section 63.2-100 of
the Code, it becomes clear that a valid 1509(B) report does more than allege that a child was
born affected by substance abuse or experiencing withdrawal symptoms. 89 In fact, it alleges that
the child’s mother has created or inflicted, threatened to create or inflict, or allowed to be created
or inflicted upon her child a physical or mental injury by other than accidental means, or has
created a substantial risk of death, disfigurement, or impairment of bodily or mental functions,
thereby committing child abuse. Therefore, the way in which the law is currently written
establishes that if a woman’s infant shows signs of withdrawal symptoms, she is per se guilty of
child abuse. Further, if she used a substance during her pregnancy but this substance did not
appear in her infant’s toxicology screen, she could still be found to have abused her child as her
prenatal actions threatened to create an injury upon her child. 90
When these implicit policies supporting the criminalization of mothers are considered
along with the clear avenues for prosecution outlined in Section III of this paper, it becomes
clear that a foundation for punishment exists within Virginia’s legal framework. Another factor
increasing the possibility for punishment is the fact that local entities play a significant role in
interpreting the treatment and tracking processes implemented through §63.2-1509(B). This
results from Virginia’s decentralized social services system involving local departments of social
services and local community service boards. Though various statutes and regulations provide a
framework for the tracking and reporting mechanism, the lack of defined terms and consistency
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in the law, coupled with codified discretion to local agencies, creates the possibility of varying
implementation depending on one’s geographic location. Each jurisdiction’s LDSS can
ultimately proceed with a separate course of action when processing Group A mothers, Group B
mothers, and Group C mothers.
Finally, CAs have the discretion to prosecute claims as they see fit, even when those
decisions go outside of the intent of a law. 91 It is evident that the possible variability in the way
the law is interpreted by these stakeholders can cause an inconsistent application of the law. CAs
across the state may take widely different approaches to these instances, and some may decide to
prosecute women from Groups A, B, or C. As a result, a woman in one region of the state may
have a very different experience navigating through this system than a woman in another region
of the state. If the law is applied differently in various regions throughout the state, the
possibility arises that CAPTA’s federal mandate is not consistently upheld.
As discussed above, the focus at the national legislative level is shifting away from
punishment as treatment is being prioritized. Prevention is also a major emphasis of the CAPTA
legislation. 92 In the effort to align Virginia’s laws with federal intent, the Commonwealth should
concentrate on promoting those ideas and not on punishment options. While attempts to use
statutes to allow felony prosecution are few and far between, they are present. 93 Fear of these
charges are having effects on pregnant women and dissuading them from seeking treatment. 94 If
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those instances become more prevalent, the entire intent of CAPTA, treatment, prevention, and
tracking, will be subverted by scattershot enforcement.

V. Expansion of DSS Discretion in Other States and the Prosecutorial Results of this
Expansion
As of this writing, every State has passed laws tailored to fit within the CAPTA mandate
and govern the issue. However, they are diverse in their allowances for States to enforce the
standard in widely different manners. As such, State laws are inconsistent in their enforcement of
the laws that affect women and families.
Some States have followed a stringent policy that demands immediate reporting. 95 They
do not contain allowances to protect women from possible criminal actions. Other states included
clauses that offer protections for women who have legitimate medical needs. 96 Finally, some
included language that offers protection against prosecution based on the first toxicology screen
of the infant. 97 Adding another layer, Alabama passed Amendment 2, which protects the “rights
of unborn children”; this establishes that 1) the unborn involved are children; 2) their rights are
subject to State protection. 98 While this amendment was intended to target abortion rights, it
could be used to prosecute women whose substance use affects a fetus in utero.
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Maryland struck an interesting balance in importing the federal mandates. There, state
laws protect mothers while increasing the threat of punitive or intrusive measures. Maryland
states “a newborn is ‘substance-exposed’ if: the newborn displays a positive toxicology screen”,
and the State requires an oral report as well as a written report to a local department. 99 However,
reports are not required if the doctor verifies that the use of the controlled substance was
“currently prescribed for the mother by a licensed health-care practitioner”, or “the presence of
the controlled substance was consistent with a prescribed medical or drug treatment administered
to the mother or the newborn.” 100 The code is also explicit “[a] report made under this section
does not create a presumption that a child has been . . . abused or neglected.” 101 Additionally,
“the local Department of Social Services and the Department of Health and Mental Hygiene shall
assist the mother of a child who is born drug-exposed in obtaining drug treatment and providing
supportive services to maintain family unity.”
While Maryland offered those legislative protections, the possibility of punitive actions
against a mother are explicitly described, as well. A “Child in Need of Assistance [CINA]
petition shall be filed if the mother refuses the recommended level of drug treatment, or does not
successfully complete the recommended level of drug treatment.” 102 A CINA “means a child
who requires court intervention because: . . . (2) The child’s parents . . . are unable or unwilling
to give proper care and attention to the child and the child’s needs.” 103 Once a CINA petition has
been filed, the CINA hearing allows the Juvenile Court to remove the child from the house. 104
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Maryland offers protections and treatment options beyond what is offered in other States;
however, the possibility remains for reporting and punitive measures that can break apart the
mother-child dyad.
As seen at the national level, the CARA mandate was passed down resulting in State
laws that vary widely and approach the issue from markedly different perspectives. Virginia
maintains a decentralized government that allows localities to write and enforce laws using
different methods. Currently, the laws written to enforce CARA are being interpreted and
implemented in an inconsistent manner across the Commonwealth. This opens the door for abuse
and over-zealous prosecution that defies the intent of CAPTA and the Virginia Code. Indeed,
jurisdictions in Virginia experienced prosecutions along these lines in the 1990’s when women
were prosecuted during the crackdown on the drug boom of that era. 105 The law within the
Commonwealth should be uniform to protect the rights of Virginia’s mothers and children.
PART TWO: CURRENT CHALLENGES FACED BY STAKEHOLDERS
I. Health Care Providers and Community Counsellors
The Code of Virginia should be amended to increase clarity for the doctors, social
workers, CSB members, and law enforcement officers of the Commonwealth, not to decrease the
autonomy of local governments. There are several levels of discretionary decision-making that
affect pregnant mothers and families with infants. As the mother and the child make their way
through the system, each layer of discretion presents the risk of an over-zealous or over-cautious
bureaucrat determining the fate of the family. Well-intentioned individuals could place the whole
family in an unnecessary assessment or investigation, while liability-averse stakeholders could
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overestimate the need to oversee these cases. In each jurisdiction the chance exists that the law
will be applied unevenly or unfairly.
A doctor makes the initial determinations in a long string of decisions that could control
the fate and the record of these families. The doctor who first treats a pregnant woman performs
a toxicology screen. A positive screen “must be confidential and is not admissible in any
criminal proceeding.” 106 Next, “practitioners must advise their patients of” (1) the screening; (2)
appropriate treatment; and (3) possible poor birth outcomes due to the substance abuse. 107 There
is not codification requiring a referral to a treatment facility for a pregnant mother at the prenatal
stage.
While the prenatal screen during pregnancy is confidential, the Child and Family
Services Manual instructs LDSS that reports are required by healthcare providers when there is
“reason to suspect that a mother exposed a newborn infant to controlled substances during the
pregnancy.” 108 The Manual also instructs that SEI includes both legal and illegal controlled
substances, due to the change in VA law after implementing CARA. 109 As soon as the child is
born, a report of child abuse or neglect is required if the child was born “affected by substance
abuse or experiencing withdrawal symptoms.” 110 The doctor’s report in this situation is
presumed to be valid. 111 The problem is that the subtle neurological difficulties resulting from
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substance abuse while pregnant can be difficult to determine; Fetal Alcohol Spectrum Disorder
(FASD) can also be difficult to determine. 112
After the birth, doctors do not have discretion about determining if the substance
exposure followed from a legitimate medical need under current Virginia law. They must report
cases of SEI to CSB. 113 If doctors have determined that the mother is substance-abusing, a
discharge plan must be written with input from the doctor, the family, and the woman. 114 This
plan should include all appropriate referrals, follow-up appointments for the mother and the
infant, and a referral to early intervention Part C of the Individuals with Disabilities Act. 115
If a pregnant woman has tested positive for a substance that (1) indicates substance
abuse; (2) may lead to withdrawal symptoms after birth; or (3) may lead to FASD, then a doctor
is required by CAPTA to assist in forming a Plan of Safe Care. Upon discovery of an SEI, the
doctor should also begin a Plan of Safe Care. At the point where an SEI is born, LDSS should
become involved in the plan as well. 116 Doctors at the neonatal stage need more education about
identifying and tracking infants born either exposed to or affected by substances. Currently,
Virginia is putting in place guidelines for pediatricians to help direct their focus after a
determination is made of substance exposure. 117 This will enable neonatal treatment that is
effective and works within the desired scope of the plans of safe care.
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The Plan of Safe Care directive in Virginia is based on the Groups A, B, and C mothers
referenced above. As there are differing levels of danger and substance exposure, the A, B, and C
women are offered different levels of intervention and supervision in these plans. Ideally, these
plans are instituted at the prenatal stage. 118 Once a plan of safe care is in place, it is a
collaborative effort between the family, the health care provider, the CSB, and CPS. VDSS
stresses that these plans should be user tailored and respectful, but they remain invasive and
burdensome on the mother-child dyad. 119 The plans must be finalized before discharge from the
hospital, and they involve treatment, counselling, scheduling home visits, and financial planning
among other requirements. The plans are drawn up with assistance from health care providers,
but that assistance does not extend past the discharge from the hospital. While the plan of safe
care is not punitive, it is a burden on the recipient.
There is a general suspicion that because of the stress and dangers that accompany a
report from a doctor, pregnant women with substance use disorders are avoiding seeking prenatal
care. The number of SEI receiving prenatal treatment could be as low as 25%. 120 The lack of
prenatal care can exacerbate the damage from substance exposure that could have been assuaged
in the prenatal services. In the typology of women described in this paper, categories A and B
women can generally expect positive birth outcomes. 121 Only category C women run a serious
risk of negative birth outcomes. 122 Including Groups A and B in the law flies in the face of
legislative intent, and stakeholders from doctors to prosecutors agree that prenatal care is the
most important facet of this problem.
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There are examples of women with substance use issues avoiding prenatal care. 123 That
may be driven by fear of criminal liability, fear of separation, shame, or social stigma. 124 If
women are avoiding prenatal services, how can the Commonwealth adapt its laws to mitigate
over-punishment and enforce treatment outcomes for women who find themselves reported in
any of the A, B, or C categories? After CARA was enforced, the goal was to affect outcomes
where women and SEI suffering from substance use and exposure receive the healthcare
assistance required.
II. Treatment Options under a Plan of Safe Care
Unfortunately, there are limited resources in Virginia that women in these situations can
seize. Treatment centers are more readily available and covered by Medicare and Medicaid, but
they are only temporary solutions. 125 Housing is a problematic issue, as affordable housing often
puts a sufferer of Substance-Use Disorder in a location rife with triggers for their use. 126 In
Albemarle County, the Women’s Center at Moores Creek opened in 2018 and offers treatment
and housing to women and children under five years old. 127 It is one of the few in the
Commonwealth that offers integrated prenatal, recovery, and child care treatment. In order to
complete the construction, Region 10, the Albemarle CSB, accepted an anonymous, $250,000
donation. 128
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The North Campus of Richmond Behavioral Health Authority (RBHA), the CSB for the
city of Richmond, offers live-in treatment for women with substance-use disorders. It also can
house women and young children. Besides these facilities that offer housing for families,
treatment options for pregnant women are similarly few and far between in Virginia. 129 As
district CSBs, RBHA and Region 10 have the responsibility for behavioral health, mental health,
and substance use issues for the region, and they have to spread their resources among all the
citizens in those affected communities. Additionally, the North Campus and the Women’s Center
are not geographically restrained, but their priorities are for people from their districts. 130 These
are two of the most well-funded CSBs in the Commonwealth, and both have relied upon outside
sources for funding to craft their support services for pregnant and postpartum mothers. 131
CSBs are either buoyed or anchored by the locality they represent. While Charlottesville
and Albemarle County may have a very effective and able CSB because of their wealthier tax
base, District 19, which represents from Colonial Heights to Surry, VA, is one of the most
overworked and underfunded. 132 More rural areas may have even less representation and
opportunity because of the monetary situations. 133 Systems that are more equitable and effective
at distributing resources will help women and babies across the Commonwealth get the services
and treatment they need.
Virginia needs to look to other sources to offer consistent services among all
jurisdictions. CSBs’ funding is written into the local codes of each district. 134 State and federal
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funding filter down to the individual CSBs, but most of their budgets originate in the local
governments. Unfortunately, state funding does not level the playing field. 135 So, in districts with
smaller or less affluent populations, funding for services is lower.
RBHA worked to acquire federal grants under SAMHSA and PHSA to expand their
campus, but those grants are competitive. 136 Underfunded CSBs may lack the manpower to write
and edit long applications. However, as of October of 2018, the grants for treatment options for
pregnant women will almost double. 137 Virginia must take a step forward and look to acquire
federal money to extend treatment options and recovery programs across the Commonwealth.
In the meantime, one differential response CSBs can take is the Family Drug Treatment
Court system (FDTC). FDTC takes the lesson of the Adult Drug Treatment Courts and applies
them to families struggling with substance use disorder. 138 These Courts are 100% voluntary, but
they provide intensive intervention and supervision of families to protect young children and
help parents and guardians overcome their addictions. The goal is to offer permanency to the
children and keep as many as possible out of the foster care system.
FDTC are the creatures of CSB; several have closed. Currently, there are only two in
operation. In the traditional Adult Drug Treatment Court, when a woman is pregnant and tests
positive, the only sanction some judges will allow is a revocation of the bond and locking the
woman in jail until the baby is born. 139 Others agree, imprisonment is the best way to enforce
sobriety. 140 However, while in prison, the woman is receiving no treatment for the underlying
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substance use disorder. If the woman is unlucky enough to live in a jurisdiction without adequate
recovery housing for a mother or a Drug Treatment Court that can meet the needs of the
defendant and her family, she will face the traditional Court System and be stuck in the cycle of
hearings, bonds, and jail.

PART THREE: SOLUTIONS, IMPLEMENTATION AND EVALUATION
I. Solutions: Statutory Amendments and Federal Funding
The “Little Fix” to the Reporting Statute
The first step should be to adopt the proposed amendment to § 63.2-1509(B). Advocates
have proposed language that guarantees the use of substances during pregnancy cannot be the
sole grounds for criminal liability for child abuse or neglect. This will protect women in Groups
A and B from prosecution based on their medical treatment. It also removes a threat to women in
Group C, which may remove an impediment to unborn children receiving prenatal services.
While substance use while pregnant is not currently being treated as child abuse or neglect, it is
foreseeable that prosecution could happen. In fact, some prosecutors have tried, only to be
reluctantly rebuffed. 141
Require Prenatal Referral to Treatment Services
Guaranteeing protection to these women has the potential to improve birth outcomes for
all three categories of vulnerable women. The suggested statutory changes suggested also codify,
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within the reporting statute, that the health care provider shall start the plan of safe care
immediately. This change ensures that women are on the track to receive treatment at the same
time that the newborn is receiving care in the hospital. These two, small statutory changes will
cement protections for women in Groups A and B, and it will offer a more hopeful outcome from
hospital care for the more vulnerable women in Group C. Without the fear of punitive measures,
the Commonwealth could women in all three Groups receiving higher rates of prenatal care at a
minimal cost.
Virginia should attempt to secure treatment for the mothers in Group C at the earliest
possible time; a statutory requirement that doctors shall refer pregnant women who test positive
for illicit substances to treatment could expand the benefits of prenatal testing to the mother as
well as the fetus. A referral system could increase the number of women getting treatment prior
to birth by offering the referrals in a non-punitive and shame-free environment. It could lead to a
proliferation of Group C women seeking prenatal treatment, with long-term benefits and cost
reductions for the Commonwealth. As it stands now, the law demands that doctors advise women
of negative outcomes, but a more proactive law, requiring referrals at the prenatal stage, would
connect women in need with treatment options.
There will be push back from doctors, hospitals, and their attorneys over this change. As
compliance commitments increase, health care professionals may find themselves with an
unwanted increase in responsibility and liability. 142 However, if treatment options expand, the
issues that arise from problems with compliance would decrease as treatment becomes more
available. Virginia is also working on educating Doctors at prenatal and neonatal stages so that
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either exposure or affect is properly identified and tracked. 143 This enables doctors to
communicate to the mother and the system the proper level of treatment and care needed.
Making these changes in conjunction with each other would be most effective in ensuring that
pregnant women and postpartum women get the treatment they need.
Taking Advantage of Expanded Federal Funding under CARA
Virginia must to focus on the resources that are available and utilizing those resources
where they are most effective to combat this epidemic. CARA appropriated money to be used to
support the treatment options for pregnant women. 144 The money available to support this goal
increased this year. 145 Capturing those funds to expand the treatment options for pregnant
women could help combat the generational effect of these issues. The most effective treatment is
integrated, offering women prenatal services and addiction treatment concurrently. Currently
there are limited residential options, but Virginia could seize on new opportunities to increase the
number of women who could receive treatment from such centers.
In areas where treatment and prenatal services are offered through different
organizations, the women fall through the cracks of the system. 146 In these areas, where
integrated service centers are unavailable, pregnant women struggle to meet the demands of
maintaining treatment for addiction and prenatal services. Treatment centers in Virginia that
have taken advantage of federal funds offer some of the most comprehensive treatment options.
RBHA is one such organization, and their example could be repeated across Virginia to expand
options to all citizens.
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CARA was expanded this year. The budget for the program that offers grants to public
and nonprofit private entities to provide integrated housing options for women and children was
expanded in October of this year. 147 The program was expanded from $17 million to $30 million
starting in 2019, an increase of 77%. 148 The money for expanding treatment options is available
at a federal level. At a state and local level, Virginia and the CSBs need to secure these funds to
offer more effective treatment to women and families that are suffering from substance use
disorders.
Performing a Code Audit of Relevant Laws and Regulations
While treatment options should be increased, the system should be simplified to increase
the likelihood that women needing services receive them. As outlined in Part 1, Section III,
numerous different statutes, regulations, and service manuals govern the process from prenatal
services to reporting a child under § 63.2-1509(B). The language of these documents is used
interchangeably, but it is never defined. Because they are undefined, they are interpreted
inconsistently and applied irregularly. Health care providers use differing standards, ultimately
defined by their own concerns, to determine if a report should occur. Once a report is made,
front-line workers for CSB and LDSS make their own judgement calls about follow-ups.
An audit by the Code Commission could go through the many stages to clarify the steps
that must be followed, define the ambiguous terms, and ensure that the law is enforced in a more
uniform manner. Language should be changed to reflect current medical knowledge 149 and
approach the problem from person-first perspectives. 150 Small changes across the sections that
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govern this issue could increase positive birth outcomes and enable more people who need
treatment to receive it.
Virginia also needs to address that addiction is a larger issue. While the federal focus is
on opioid abuse now, some localities are seeing a reemergence of cocaine abuse. 151 Everywhere,
alcohol abuse is still an issue. In the context of in utero exposure, FASD is the most dangerous
and damaging problem for Virginia families. 152 Some problems remain chronic and require
continuous treatment; there is no panacea against the struggle to treat and prevent drug use and
abuse.
Any reform efforts must maintain focus on sustainable treatment. Drug policy goes
through whack-a-mole cycles, and while the focus is on opioids in the current, national
environment, other threats still exist. Family Drug Treatment Courts closed in the early 21st
century due to economic issues in conjunction with a decreased focus on cocaine addiction. VCU
has cycled through four separate outpatient treatment centers opening and closing. These
changes will not solve the problems associated with substance use disorder, but the focus should
continue as Virginia works to prevent the generational effect of drug abuse by pregnant mothers.
II. Implementation and Evaluation
The goal of these changes, taken together, is to protect women from over criminalization
and their infants from negative birth outcomes due to lack of prenatal treatment. If women are
per se protected from prosecution due to use of substances while pregnant, the pursuit of criminal
liability against pregnant women and postpartum mothers should decrease. With a lowered
threat, the incidence of women avoiding prenatal services out of fear should also decrease.
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Currently, the numbers of endangered women seeking prenatal services are shockingly low. This
intensifies the effect of their substance use and passes it down to the next generation.
To evaluate these changes, the Commonwealth should use the tracking data collected by
doctors and LDSS to oversee the effectiveness of any changes. Clarification of the laws should
increase the numbers of women taking advantage of the service that are available. There should
be a corresponding increase in the referral of pregnant women for integrated treatment.
Addiction services and prenatal treatment should rise for women across the suggested typology.
Attempted prosecutions against these families should stop. This program can be administered
and inspected at treatment centers across the Commonwealth. As their numbers increase due to
the availability of funding, the ability to provide services and manage treatment should grow.
They can work in close conjunction with Drug Treatment Courts to focus on care instead of
punitive measures. Finally, any changes should be sustainable. Virginia must focus on long-term
treatment options to provide care and services for citizens across the Commonwealth.
Sustainability is key; part of that effort involves keeping costs minimal. Amending
statutes and acquiring federal funds to support them can be accomplished, but it will take a
political commitment. Minimal political effort is needed to alter the reporting provision of the
Code of Virginia, but any changes which add to the responsibilities of the Commonwealth’s
health care providers will be met with resistance. State sovereignty concerns may cause political
pushback against accepting more federal grants. These issues have to be confronted, but the
long-term benefits to Virginia’s families demands that the future generations are protected now
from falling through legislative cracks. The Virginia Code Commission (VACC) will play a part
in that as well, and amending the multitude of statutes and regulations at play here fall within the
VACC’s purview and budget.
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III. Conclusion
CAPTA intended to protect children from suffering long-term injury as a result of
prenatal substance exposure; CARA amended CAPTA in an effort to close national gaps in
addiction services offered for people struggling with use of legal substances. These federal
mandates aimed to protect the citizens of the United States from suffering the dual
indignities of systemic invasion of privacy on top of untreated substance use issues. In many
States, implementation of these federal laws has worked in opposition to their intent. The
Code of Virginia was written to reflect the federal goal, but Virginia must amend its statutes
to guarantee that treatment and prevention remain the most important considerations,
especially when dealing with pregnant mothers and families with newborn infants.
Statutory language changes will codify the intent of the Virginia General Assembly:
prosecution of postpartum mothers is not the goal; planning for safe care of the mother and the
infant is the priority. That will signal to doctors, social workers, and prosecutors the intent of the
Commonwealth. Beyond signaling, Virginia needs to continue taking steps to procure federal
funding to make shifts in the services that are available. While the federal focus remains on
treatment of drug usage, Virginia needs to take advantage of the growing pool of resources
offered for the provision of family-based services. As the resources for recovery services expand,
pregnant women should be offered the same treatments, allowing for lower risk child
development and a healthier future for the mother-infant dyad.
Changes to Virginia law need to focus on sustainable drug treatment. An audit of the
existing Code to amend or eliminate obsolete and ambiguous language will simplify the law and
convey to the stakeholders the intent of the General Assembly. This will ensure that
misinterpretation of the Assembly’s intent will not lead to the subversion of the values of the
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Commonwealth: care for all children, treatment for community members, and equal opportunity
across Virginia.
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Appendix B
50 State Survey of Child Abuse and Neglect Laws 153
States that have
specific reporting
procedures for
SEI

States that
demand reporting
of all SEI

States without
specific statutes
addressing SEI

States that offer
per se protection
against charges of
child abuse or
neglect

Alaska,
Arizona,
Arkansas,
California,
Illinois,
Iowa,
Kansas,
Kentucky,
Louisiana,
Maine,
Maryland,
Massachusetts,
Michigan,
Minnesota,
Mississippi,
Missouri,
Montana,
Nevada, Oklahoma,
Pennsylvania,
South Carolina,
Utah,
Virginia,
Washington,
West Virginia,
Wisconsin

Alaska,
Arizona,
Indiana,
Maine,
Mississippi,
Montana,
Nevada,
Oklahoma,
Utah

Connecticut,
Delaware,
Georgia,
Hawaii,
Idaho,
Nebraska,
New Hampshire,
New Jersey,
New Mexico,
New York,
North Carolina,
Ohio,
Oregon,
Rhode Island,
Tennessee,
Texas,
Vermont,
Wyoming

California,
Hawaii,
Iowa,
Maine,

153

CHILD WELFARE INFORMATION GATEWAY: STATE STATUTES SEARCH,
https://www.childwelfare.gov/topics/systemwide/lawspolicies/state/?CWIGFunctionsaction=statestatutes:main&CWIGFunctionspk=6 (last visited Dec. 5, 2018).
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States that allow a
positive
toxicology screen
to be the sole
basis for reporting

States that do not
allow a positive
toxicology screen
to be the sole
basis for reporting

States that
demand or allow
pregnant women
be reported or
referred

States that offer
services for the
mother of SEI

Arizona,
Arkansas,
Indiana,
Louisiana,
Minnesota,
Mississippi,
Missouri,
Oklahoma,
South Carolina

Colorado,
District of
Columbia,
Iowa,
Kansas,
Kentucky,

Illinois,
Minnesota,
Wisconsin

Maryland,
Missouri,

States that allow HCP
leeway in making a
determination

States that allow prenatal
exposure to rise to child
abuse

States that allow prenatal
exposure to rise to child
neglect

Alaska,
Arizona,
Iowa,
Maine,
Maryland,
Michigan

Colorado,
Florida,
Kentucky,
Massachusetts,
South Carolina,
South Dakota

District of Columbia,
Illinois,
Louisiana,
Minnesota,
North Dakota
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